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Through

Sh. Puneet Jindal, PC
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Through
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BRIEF HISTORY
The appellant consumer is running an LS Industrial electric connection in the name of M/s Malwa Industries Ltd., Machhiwara with sanctioned load of 2716.8 KW  under LS category under Machhiwara Sub Division.

The connection of M/S Malwa Spinning Mils A/C No. LS-17 was checked on 13.10.2005 by Sr.Xen/Enf. Patiala-I, Sr.Xen/Op.Divn. Samrala and AEE/Op. Sub Divn. Machhiwara. As per ECR No. 16/3177, it was reported that Ring Spinning site load 1600 KW(Load as per consumer statement) and Washing Section & Stiching Section Load (Garment Divn.)1116.8 KW (Load as per consumer statement) were running from one No. DG set of 1500 KVA. The following note/remarks were also found recorded on the ECR:-
1. Malwa Industry sanctioned load 3983.815 KW not checked other load of 981 KW(MWD) & 3041 KW (MPH) not checked.

2. Garment Divn. load i.e. 1116.8 KW load already applied as per consumer statement.

3. Other load of 1600 KW is running from DG set No.4 not yet applied. 

As per above checking no action was taken by the Sub Divisional office on the plea that load surcharge cannot be debited/recovered because the checking party has not checked the unauthorized load. Dy. CA/South Zone, PSEB, Patiala discussed the issue with Er. Surjit Singh, SDO/Op. S/Divn. Machhiwara and Sh. Surjit Singh, RA. The SDO informed that the issue was discussed with Er. Yogesh Tandon, the then Sr.Xen/Op. Divn. Samarala.a The SDO further told that the load surcharge is not recoverable because checking party had not checked the unauthorized load. However, the RA was not agreeable to this view point of SDO. The Dy.CA/South Zone, PSEB,Patiala. got issued a letter No. 2655 dt. 4.10-.07 from th e SDO/Op. S/Divn. Machhiwara for discussion on the issue with Er. N.S. Dhanoa, Addl. SE/Op. Divn. Samrala ASE/Op. Divn. Samrala was on leave so Dy.CA, /South Zone, Patiala left the letter of the SDO with his letter No. 1/Spl. dated 34.10.07 in the office of ASE/Op. Divn. Samrala in reply to this letter Er. N.S. Dhanoa, ASE/Op. Divn. Samrala vide memo No. 10229 dated 5.10.07 has stated that the load surcharge is not recoverable from the consumer.

As per remarks on the ECR, the quantum of the load was confirmed by the consumer. As such Audit was of the view that until the load is sanctioned, the same is treated as unauthorised irrespective of the fact whether the same is attached with the Boards net work or the same is running through DG sets. instructions in this regard envisaged in regulation 170.1.3 of PSEB Electricity Supply Regulation are very clear. The matter of not debiting the amt. of load surcharge to the consumer and for extending undue benefit to the consumer was decided by the Member/F&A and the Chairman, PSEB(now PSPCL) and the following action was approved by them:-

a) The following officer may be served with Charge Sheets:

a    Er.Surjit Singh, AEE/Op. Sub Division, Machhiwara.

b. Er. Yogesh Tandon, the then Sr.Xen/Op. Divn. Samrala.

c. Er. N.S. Dhanoa, ASE/Op. Division, Samrala.

d. Concerned Sr.Xen/Enf.Patiala-I.

b)
The amount of load surcharge may either be recovered from the consumer or made good from the delinquents officers in case of non recovery because of un due delay in debiting the amount to the appellant  consumer. The case was considered by the ZDSC in their meeting held on 30.9.09 and it was decided by the committee that the load surcharge has been correctly charged and the same is recoverable from the consumer. It was also decided that the disciplinary action against all the four delinquent officers be taken by the authority concerned.
Not satisfied with the decision of ZLDSC, appellant consumer filed an appeal in the Forum.
Forum heard this case on 6.1.2010, 15.1.10, 27.1.10., 17.2.10, 25.2.10,17.3.10,26.3.10,12.5.10,,23.6.10,16.8.10,,113.9.10,7.9.10,7.10.10,20.10.10, 29.11.10, 14.12.10, 13.1.11,2.2.11, 16.2.11, 7.3.11,  and finally on 29.3.11 when the case was closed for passing of speaking orders.
PROCEEDINGS:    
1. On 6.1.2010, Board’s representative submitted four copies of the reply, taken on record. One copy thereof was handed over to the PC. PC contended that petitioner had received the copy of the decision on 22.10.2009 which was confirmed by the Board’s representative.

Sr.Xen/Op. is directed to submit original file of this case of ZLDSC decision on the next date of hearing.      
2. On 15.1.2010, PR submitted four copies of the written arguments, taken on record. One copy thereof was handed over to the Board’s representative.

Board’s representative stated that their reply already submitted may be treated as their written arguments. He submitted the original file of ZLDSC in this case.

3.  On 27.1.2010, Board’s representative contended that the consumer(Malwa Cotton Spinning Mills, Ltd.) had cluster of  three number connections. Consumer(Malwa Industry Ltd.) applied for stand by DG set for third cluster connection and that DG set was installed in the premises of third unit. Consumer had applied for release of 4th cluster connection, however on 13.10.2005 during inspection by Enforcement before sanctioning of the connection of 4th member unit, the excess load of 2716 KW was found connected with 1500 KVA DG set.  Board’s representative contended that unit no. 3 and 4 are located in different premises but the company was the  same. However PR has given the details of the connection as under:

1. Malwa Cotton Spinning Mills Ltd.( Worsted Division) 850 KVA.load 981 KW


2. Malwa Cotton Spinning Mills Ltd.( Process House)2400 KVA. Load 3041 KW.

3. Malwa Industries Ltd. 3200 KVA load 3983.815 KW.

4. Malwa Industries Ltd.( Garment Division) 1000 KVA/1116 KW. 

PC contended that Malwa Industries Ltd. applied for 4th cluster connection on 3.3.05. The plant and machinery for the 4th unit (MIL- Garment Division) was purchased from Manufacturer of Japan Italy and Germany. The consumer had to test the plant and machinery and other expenses equipments as erectors/commissioning engineers were not able to wait for long for release of 4th cluster connection, the consumer applied for installation of 1500 KVA DG set. Since at that time, 4th unit was under construction, therefore, the DG set was installed in a shed situated in the premises of 3rd unit which was also owned by the same consumer company. The DG set was duly approved by the CEI and further distributor licensee i.e. PSEB was given due notice as per rule 47A of the Electricity Rules 1956 for installation of DG set. The DG set on the date of inspection i.e. 13.10.05 was not connected  at all with the unit No. 3 but was connected with the unit No.4 under construction for the sake of testing of P&M.  PC further submits that demand on the basis of inspection dated 13.10.05 could have been raised only uptill 12.10.07 i.e. within 2 years from the date of inspection as per section-56(2) of the Elecy.Act-2003, however in the present case demand has been raised vide letter dt. 14.2.08 on the basis of audit report. There was no material before the audit to show as to whether the DG set was connected electrically or through change over switch with existing unit No.3. PC further submits that after coming into decision dated 14.9.07 by the PSERC penalty against the consumer can be raised only if demand of consumer exceed the contract demand, in other words no charges for unauthorized extension of load can be levied after 14.9.07 against any consumer. The maximum demand of the consumer had always remained within the permissible limit of CD. PC further submits that the Chief Auditor who had given the audit report dated 4.2.08 against the consumer was also member of ZLDSC, therefore, the decision of the ZLDSC is totally biased.

Concerned Sr.Xen/Op. is directed to convey the concerned Sr.Xen/Flying Squad who have conducting the checking  on 13.10.05 for appearance before the forum on the next date of hearing to substantiate their finding. Board’s representative is further directed to produce the copy of judgment which relates to Electricity Act-2003 whereas they have supplied the judgment of Electricity Act-1910. 

Sr.Xen/Op. is directed to supply copy of documents attached with the letter No. Nil/Engg./2005-06/919 dated 4.8.05 of M/S Malwa Industry Ltd. addressed to AEE/PSEB Machhiwara vide which they had applied for approval of 1500 KVA DG set. 

Forum directs the Chief Auditor, PSEB, Patiala for his appearance before the Forum in connection with the above said case for his findings as mentioned in Endst.No.720 dated 4.2.2008 and he is directed to produce the record connected with these observations. He is also directed to submit the Duty List in regard to checking of LS connection.  

4. On 17.2.2010, Sr.Xen/Enf. Now ASE/Hydel contended that the connection was checked on 13.10.05 vide ECR No. 16/3177. He further contended that there are three regular connections under cluster connection LS-17. All three connections were running in separate sheds with separate defined loads from 66 KV S/Stn. being fed from own 66 KV S/Stn. All these connections have independently defined load and should not be any electrical relation with each others except common 66 KV S/Stn. Where the PSEB metering equipment is installed for counting of energy at 66 KV S/Stn. and metering equipments  for  3 no. separate units at 11 KV. 

PC contended that there were separate standby DG sets for each separate unit and detail and approval from competent authority of the same will be supplied on the next date of hearing. 

Sr.Xen/Op. is also directed to supply detail of approval of  DG sets  of each units.  

Sr.Xen/Enf. further contended that it was detected that additional load of 1600 KW ( as per consumer statement)named ring spinning site load and other load of 1116.08 KW( as per consumer statement) namely garment division was found installed in separate sheds and found running from DG set No.4 of 1500 KVA the load of garment division i.e. 1116.08 KW was applied by the consumer as per their statement and the other load of 1600 KW stated above was not yet applied.  

Board’s representative expressed his inability to provide the copy of the judgment for Electricity Act 2003. 

Sr.Xen/Op. contended that the DG set No.4 of 1500 KVA was installed in the shed of unit No.3 (Malwa Industry Ltd.) and this DG set was applied on 4.8.05 for unit No.3 and had not been sanctioned upto date of checking. The documents which the consumer submitted at the time of application of DG set No.4 will be submitted on the next date of hearing. 

BR contended that section 56.2 states as under according to this section the demand became time barred provided it is on account of Electricity supply where as this is a case of demand load surcharge but not on account of electricity supply so these instruction is not applicable.

PC contended that he will rebut on the contentions raised by Board’s representative on the next date of hearing. 

Sh. T.S. Sandhu,Dy.CA South Zone, Patiala Informed the Forum that due to shortage of staff in the PSEB the back log of audit is for more than two years and as a result of it they could not perform the audit in the year 2006 and this case was audited in 9/07 by the Revenue Audit Party of PSEB and he agrees with the observation of audit and informed the Forum that this amount is rightly chargeable under ESR 170.1.3. and the said provision still holds valid. As per Audit Manual of the PSEB 100% audit of all large supply industrial connections is to be done by the Revenue Audit Party as per our duty list. Photo copy of the Manual Audit will be supplied on the next date of hearing.  

He further contended that as per ESR 170.1.3 no load other than the load sanctioned by the PSEB shall not be allowed to run on DG set sanctioned as standby. If found running it shall be treated as unauthorized extension or which consumer shall have to pay load surcharge at the prevailing rates.

5.  On 25.2.2010,  Forum decides that the said case which was fixed for hearing on 9.3.2010 has been postponed due to some unavoidable reasons.

Now it will be held on 17.3.2010 at 11.00 AM

6.  On 17.3.2010In compliance of order dated 17.2.10 Board’s representative submitted that there is no need to supply details of approval of DG set regarding Unit No. 1 & 2. As regard Unit No.3 approval for installation of DG set of 3x1000 KVA was sanctioned to M/S Malwa Industry Ltd.(Account No.LS-17) vide letter Memo No. 4462 dt. 13.5.2002(copy supplied). There is no approval on part of PSEB for installation any standby DG set for 4th unit.

Contention of PC.

In continuation of submissions made on 27.1.2010,further submissions are as under:-

1. Once it is admitted that unit No.3 had its own standby DG set, it is duly established that 1500 KVA DG set, for which approval was granted by the Chief Electrical Inspector vide his memo No. 9267 dt. 27.7.05 was CPP for 4th unit on the date of checking by Enforcement i.e. 13.10.05. 

2. It is undisputed that on 13.10.05 the 1500 KVA DG set was not at all found connected with any of electrical installation of Unit No.3. Still further the loads of 1600 KW (Ring Spinning Load) and 1116KW(Garment Division) was also not connected with Unit No.3. The contention of BR that 1500 KVA DG set was installed as standby DG set for Unit No.3 as per letter dt. 4.8.05 is not correct as the consumer had applied for the DG set of the 4th unit keeping in view the language used in ESR-170.1. Even the drawings extra supplied alongwith letter dated 4.8.05 suggested that this DG set is not connected at all with unit No.3 and is ‘stand alone’ for Unit No.4 (under construction at that time).

3. As submitted earlier despite grant of feasibility clearance for the 4th cluster unit by the PSEB on 20.9.05, there was delay in release of connection, therefore, the consumer tested his plant and machinery from the CPP DG set of 1500 KVA( which at that time was housed in the adjoining unit No.3 as Unit No. 4 was under construction. And both Unit No.3&4 are owned by same company i.e. Malwa Industries Ltd.). The same was therefore, found running on 13.10.05 by the Enforcement through 1500 KVA DG set.

4. The PSEB vide his letter memo No. 2909 dt. 20.10.05 issued in reference to the checking dated 13.10.05 has demanded Rs.1.5 lac for 1500 KVA DG set and ACD for the two loads of 1600 KW,  & 1116.8 KW, which were found running on 13.10.05. The consumer did not disputed the letter dated 20.10.05 and had deposited the sum of Rs. 28,67,000/- in due course. There is not dispute regarding the same.

5. After its expiry of more than 2 years the audit wrongly and illegally in its report dated 12.2.08 assumed and presumed that the DG set of 1500 KVA was standby for Unit No.3 and therefore, load running on the said DG set as per report dated 13.10.05 was wrongly treated as excess load. The audit, however agreed that after expiry of period of 2 years the consumer cannot be charged the penalty the same may be charged from the officers of the Board concerned. Had the audit been informed that the 1500 KVA DG set was run by the consumer by CPP after expiry of 30 days notice as mandated under Rule-47A of the Indian Electricity Rule-1956 and after seeking approval from the CEI, the audit objection would not have arisen at all.

6. Right from the date of release of connection for both unit No.3 and Unit No.4 of the petitioner, the Demand of the consumer has remained below the maximum demand. As per orders of the PSERC dated 14.9.07, no LS consumer can be charged with penalty for unauthorized extension of load, consumer can be punished with penalty for exceeding maximum demand(Demand Surcharge only). On the date of examination by the audit the law was already enforced.

7. There is no provision under the Electricity Act-2003, either under Section -126 or under any other provision, under which a consumer can be charged with unauthorized extension of load, for which the consumer is facing present proceedings as per the impugned letter dated 14.2.2008.

8. No penalty on the ground of running of load on DG set can be imposed upon the consumer.

9. Even otherwise  as submitted above earlier there is complete bar as contained in sec.56 of the Electricity Act 2003 for charging any sums from a consumer beyond a period of 2 years. Admittedly the demand of Rs.20,37,600/- on 14.2.2008 has been raised on the basis of inspection dated 13.10.05 and the said amount was never shown as outstanding in the bills of the consumer prior to 14.2.2008.  

7.  On 26.3.2010, Forum decides that said case which was fixed for hearing on 30.3.2010 has been postponed due to unavoidable reasons. Now it will be held on 13.4.2010.

Secretary/Forum is directed to inform the concerned parties of both sides.

8. On 12.5.2010, Forum decides that said case which was fixed for hearing on 14.5.10 has been postponed due to unavoidable reasons. Now it will be held on 3.6.2010.                            
                                       

9.  On 23.6.2010, A fax message had been received on 22.6.10 from the petitioner in which he requested for adjournment of the case as their advocate is preoccupied. 

Acceding to the request the case is adjourned to 16.7.2010 for oral discussions. 

10.  On 16.8.2010, PR informed Forum that their counsel Sh. Puneet Jindal, is busy in some other case so he can not attend the today's proceedings and prays for adjournment of the case.

Acceding to the request the case is adjourned to 7.9.10 for conclusion of oral discussions.

11.  On 13.9.2010, Forum vide its order dated 17.2.10 had directed the PC to provide the approval from competent authority for the DG sets for each separate units and accordingly today he has supplied the copy of the approval having Memo No. 4462 dt. 13.5.02 and the same was taken on record in respect of 

3 DG sets of 1000 KVA capacity each for A/c No. LS-17 of Malwa Ind. Ltd. 

PR informed the Forum that the signatory of checking report No.16/3177 was Sh. Pyush Patel Electrical Engineer as intimated by the petitioner who has left the service soon thereafter checking. 

Forum directed the Sr.Xen/Op. to supply the copy of the Agenda of this case regarding recovery of amount if any from delinquent officers/officials in the light of letter No. 720 dated 4.2.2008 of the Chief Auditor PSEB which was placed before WTM/WTDs and decision thereof. 

Detailed discussions was held but could not be concluded for want of some information.

12. 7.9.2010,Forum vide its order dated 17.2.10 had directed the PC to provide the approval from competent authority for the DG sets for each separate units and accordingly today he has supplied the copy of the approval having Memo No. 4462 dt. 13.5.02 and the same was taken on record in respect of 

3 DG sets of 1000 KVA capacity each for A/c No. LS-17 of Malwa Ind. Ltd. 

PR informed the Forum that the signatory of checking report No.16/3177 was Sh. Pyush Patel Electrical Engineer as intimated by the petitioner who has left the service soon thereafter checking. 

Forum directed the Sr.Xen/Op. to supply the copy of the Agenda of this case regarding recovery of amount if any from delinquent officers/officials in the light of letter No. 720 dated 4.2.2008 of the Chief Auditor PSEB which was placed before WTM/WTDs and decision thereof. 

Detailed discussions was held but could not be concluded for want of some information.

13. On 7.10.10, Forum vide its order dated 13.9.10 has directed Sr.Xen/Op. to supply the copy of  Agenda which was placed before WTM/WTD but the same has not been produced however, he has supplied the copy of the letter having memo No.1810 dt. 20.9.10 written by Dy.Secy./Service/III, and the same was taken on record. 

Representative of PSPCL is directed to supply the Forum the copy of Board Agenda/Charge Sheets of the officers or any other relevant document on the next date of hearing.

Sr.Xen/Op. informed the Forum that he has joined recently on 17.9.10 and prays for more time for detailed study of the case. 

14.  On 20.10.10, Letter having No. 4987 written by Supdt. Service/III vide which he has submitted the copies of the charge sheets having No.1987/D-8831/Services-3  dated 11.10.10   of four following officers in four sets and one copy thereof was handed over to the PC:-

1. Er. Surjit Singh, the then AEE/Op.Sub Division, Machhiwara.

2. Er. Yogesh Tondon, the then Sr.Xen/Op.Divn. Samrala.

3. Er. N.S. Dhanoa, the then Addl, SE/Op. Divn. Samrala.

4. Er. Kuldip Singh, the then Sr.Xen/Enf. Patiala-I.

PC submitted written submissions in brief on behalf of the consumer in four copies and the same was taken on record. One copy thereof was handed over to the representative of PSPCL. 

Representative of PSPCL informed the Forum that the copy of Board Agenda concerning this item was not supplied by the concerned branch and he is directed to make efforts to procure the same and be put up on the next date of hearing.      
15.  On 29.11.10, Forum vide its order dated 20.10.10 has asked Representative of PSPCL to produce the copy of the Board Agenda concerning this item accordingly today he has submitted memo No. 2482 dt. 29.11.10 vide which they have mentioned the photo copy of the Agenda/Memorandum would be supplied by the concerned branch. However representative of PSPCL is again directed to supply the photo copy of the memorandum on the next date of hearing. He has submitted copy of the O/O No. 343/D-8831/Services-3 dated 29.10.10 and the same was taken on record.

16.  On 14.12.10, Forum vide its order dated 29.11.10 had directed the representative of PSPCL  to supply the copy of  Agenda/Memorandum dated 20.10.10 and the same was supplied today and the same was taken on record.

17. On 13.1.2011,  Forum vide its order dt. 14.12.2010 had directed the representative of PSPCL to supply the copy of agenda /memorandum dt.20.10.2010 & the same was supplied but on the perusal of the same by the Forum, it has been observed that references made to the Annexure 1 to 8 are  not enclosed. So the Forum directs the representative to submit the Annexure on the next date of hearing. 

18. On 2.2.2011, Forum vide its order dated 13.1.2011 has directed the CR to supply the copy of Annexure-1 to 8 of the Agenda and accordingly same was supplied by him vide memo No.753 dated 27.1.2011 and the same was taken on record. 

 19. On 16.2.2011 Forum directs representative of the PSPCL to supply the summary of the events specially related to the memorandum on the next date of hearing.

 20. On 7.3.2011Forum vide its order dated 16.2.11 had directed the PSPCLs representative to supply the summary of event in this case and accordingly Sr. Xen/DS vide his memo No. 2120 dated 7.3.11 submitted the same in four copies and the same was taken on record. One copy thereof was handed over to the Petitioner.

21. On 29,.3.2011, On the reply submitted the representative of the PSPCL on dated 7.3.2011 and PR on dated 16.2.2011, both the parties have nothing more to say and submit.

The case is closed for speaking orders.

OBSERVATIONS OF THE FORUM.

After the perusal of petition reply written arguments, proceedings, oral discussions and record made available to the Forum. 

Forum observed as under:-

1. The connection of M/S Malwa Industries Ltd. A/C. No.LS-17 was checked on 13.10.2005 by Sr.Xen/Enf.Patiala-I, Sr.Xen/Op. Divn. Samarala & AEE/Op. S.D Machhiwara as per ECR No. 16/3177.

2. As per checking ,2716.8 KW load as per consumer statement(1116.8 KWQ Garment Divn. + 1600 KW Ring spinning) was found running on 1500 KVA DG set which was not sanctioned.
3. On the checking dated 13.10.05, AEE/Op. Machiwara issue notice NO. 2909 dated 20.10.2005 to consumer to deposit following charges

ACD 1116.8KW x 1000  = Rs.11,17,000/-

ACD  1116KW x 1000    = Rs.16,00,000/-

DG Set


   = Rs. 1,50,000/-
                                                 Rs.  28,67,000/-

4. The load of 1116.8KW was already applied by the consumer on 12.7.05 but not regularized upto date of checking by Enforcement & the load of 1600 KW was applied by the consumer on 27.10.05 i.e. noon after the checking on 13.10.05.

5. As per remarks on ECR, the quantum of load ( i.e.1116.8 KW+2716.8KW) was confirmed by the consumer & ECR signed by the consumer in token of his consent, so the same is required to be treated as unauthorized irrespective of the fact whether the same is attached with Board's system or the same is running through DG Set. Regulation 170.1.3 of PSEB Electricity Supply Regulation  are clear on this subject. Audit as per Audit para 4 asked to charge an amount of Rs.20,37,600/- on account of load surcharge. But Sr.Xen/Op. Samrala vide his memo No.10229 dated 5.10.07 informed Dy.CA/South Zone Patiala that load surcharge is 2.not recoverable from the consumer.
6. Chief Auditor, Patiala put up the matter of non charging of load surcharge of Rs.2037600/- to Member/F&A & the Chairman, PSEB & the following action was approved by them.

a) The following officers may be served with charge sheet.

i) Er.Surjit Singh AEE/Op. S.D Machhiwara.

ii) Er. Yogesh Tandon, the then Sr.Xen/Op. Samarala

iii) Er. N.S. Dhawan, ASE/Op. Divn. Samarala

iv) Concerned Sr.Xen/Enf. Patiala-I.

b) The amount of load surcharge may either be recovered     from the consumer or made good from the delinquent officers in case of non recovery become of undue delay in debiting the amount to the consumer.
Accordingly a sum of Rs.20,37,600/- on account of load surcharge was charged to consumer & AEE/Op.Machhiwara vide his memo No. 326 dt. 14.2.08 asked the consumer to deposit Rs.20,37,600/- & consumer put up his case in ZDSC.

7. The delinquent officers has been charge sheeted & there case decided vide Chief Administration Memorandum No. 43D-8831/Services-3 dated 20.10.2010 decided in 10/2010 meeting held on 26.10.2010. Though the case has been decided but the officers are likely to go in for appeal against punishment.

DECISION:-

Keeping in view the petition, reply, written arguments, oral discussions and after hearing both the parties, verifying the record produced by them and observations mentioned under the heading of Forum observations above,  Forum decided to uphold the decision of the ZLDSC taken in their meeting held  on 30.9.09. Forum further decides that balance disputed amount, if any be recovered from appellant consumer alongwith interest/surcharge as per instructions of the PSPCL erstwhile PSEB.
 (CA Rakesh Puri)         ( Post Vacant)                 ( Er. Satpal Mangla)

 CAO/Member              Member/Independent          CE/Chairman                                            

